[image: image1.wmf] 












Babirak, Albert, Vangellow and Shaheen is pleased to announce the addition of Todd Lochner, as Of Counsel to the firm. Mr. Lochner practices admiralty and maritime law, and he works in the firm’s Annapolis office.





Todd Lochner graduated cum laude from the Tulane Law School, with a Maritime Law Certificate from the Tulane Maritime Law Center and a Certificate of Advanced Study and Training in Arbitration. While attending Tulane, Mr. Lochner was a member of the Tulane Maritime Law Journal. His undergraduate studies were completed at The George Washington University.  Mr. Lochner is a member of the bars of the State of Maryland, the United States District Court for the District of Maryland and the Fourth Circuit Court of Appeals. 
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Despite the fact that many employers have policies that forbid employees from discussing their salaries with each other, several recent cases have held these policies may violate state and federal law.  A California appellate court recently held that an employer wrongfully terminated an employee on the basis of the employee discussing bonus information with other employees.  The court concluded that the employee had a fundamental right, based on state public policy, to discuss with other employees whether they were being equitably compensated.  The public policy is contained in a California Labor Code section which prohibits the discharge of employees for discussing the amount of their wages.  Consistent with this decision is the 6th Circuit case of NLRB v. Main Street Terrace Care Center, 218 F.3d 531 (6th Cir. 2000).  The court in that case found that an employer’s policy of prohibiting employees from discussing their salaries violated federal labor law, despite the fact that the employer’s policy was unwritten and generally not enforced.  





Accordingly, employer’s policy manuals and handbooks should be carefully reviewed to ensure they do not contain blanket prohibitions on employee discussion of salary information.  In addition, because even an oral policy can violate federal law, supervisors should be told to refrain from instructing employees not to discuss salary information.  
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EMPLOYMENT LAW





The following highlights some of the labor and employment related legislation enacted by the 2002 Session of the Virginia General Assembly.





	HB0668:  Civil immunity; employees reporting threats:  This law provides immunity for employees from civil liability that might result from truthfully reporting a co-employee’s threatening conduct.  Threatening conduct is conduct that would place a person in reasonable apprehension of death or bodily injury.





	SB0555:  Business damages:  This law provides that lost profit damages for a new or unestablished business may be recovered even without establishing a history of profits.


SB0307:  Uniform Arbitration Act:  This Act revises the original Act, adopted by Virginia in 1986.  It provides that it is a default act – most provisions may be varied or waived by contract, with the exception of the provision that an agreement to submit a dispute to arbitration is valid, the provisions that govern disclosure of facts by a neutral arbitrator, the provisions guaranteeing enforcement or appeal of the Act, an arbitration agreement or an arbitration decision in a court, and the standards for vacating an award.  





The Act allows a court to order preliminary remedies during the course of an arbitration before the arbitrator is selected.  The Act allows separate arbitration hearings to be consolidated.  The Act also specifically addresses disclosure of known facts that give rise to questions of neutrality.  Arbitrators are provided immunity from civil liability.  An arbitrator has the power to make summary dispositions of claims or issues under appropriate procedures, to hold pre-arbitration proceeding meetings or to use any other discovery process applicable to the dispute resolution.  These discovery provisions are comparable to those of a judge in a judicial proceeding.  An arbitrator is also expressly permitted to award punitive damages, attorney’s fees and/ or other exemplary relief if such award is authorized by law in a civil action involving the same claim.  

















Despite courts routinely holding that an employee cannot assert a common-law tort claim against his employer or employees on the ground that the employee’s exclusive remedy is provided by workers’ compensation legislation, the Rhode Island Supreme Court has recently held that this principle does not bar an employee’s tort claim for defamation.  In Nassa v. Hook-SupeRx, Inc., No. 2000-171-Appeal (R.I. Feb. 15, 2002), the court found that the Workers’ Compensation Act does not provide exclusive remedies for employees for intentional torts.  The Workers’ Compensation Act, while compensating employees for certain tangible, work-related personal injuries that arise from intentional torts, does not provide compensation for injury to an employee’s reputation.  The plaintiff in Nassa, therefore, was permitted to pursue a common-law tort action to seek damages for injury to reputation and for mental anguish and humiliation.  
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Common Law Tort Claim of Employer Defamation Permitted








“The Act allows a court to order preliminary remedies during the course of an arbitration before the arbitrator is selected.”
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An employee’s conduct of downloading and copying his or her company’s computer files and using that material to his or her competitive advantage, is in violation of Virginia’s Computer Crimes Act, codified at Va. Code Ann. § 18.2-152.2-152.15.  Of the crimes set forth in the statute, computer trespass is probably the most significant in the employment context.  The computer trespass statute provides, in relevant part, as follows:





§ 18.2-152.4.  Computer trespass; penalty. -  It shall be unlawful for any person to use a computer or computer network without authority and with the intent to:





	1.Temporarily or permanently remove, halt or otherwise disable any computer data, computer programs, or computer software from a computer or computer network;


**********


	3.Alter or erase any computer data, computer programs, or computer software;


**********


6.Make or cause to be made an unauthorized copy, in any form, including, but not limited to, any printed or electronic form or computer data, computer programs, or computer software residing in, communicated by, or produced by an computer or computer network;


**********


	C.  Any person who violates this section shall be guilty of computer trespass, which offense shall be punishable as a Class 3 misdemeanor.  If there is damage to the property of another valued at $2,500 or more caused by such person’s reckless disregard for the consequences of his act in violation of this section, the offense shall be punished as a Class 1 misdemeanor.  If there is damage to the property of another valued at $2,500 or more caused by such person’s malicious act in violation of this section, the offense shall be punishable as a Class 6 felony.





	Although very little case law exists interpreting the Computer Crimes Act in the employment context, its terms appear to apply to an employee who downloads or copies customer lists, client contracts, computer programs, or other types of proprietary, confidential, employment-related materials stored on the computer or computer network.  The Act’s language is broad enough to cover almost any unscrupulous computer activity.  The Act, moreover, provides that any person injured by reason of a violation of the Act may pursue civil relief for damages sustained and the cost of the suit.

















Lower courts have typically held that in proving an Americans with Disabilities Act case, a plaintiff employee, with regard to showing that an accommodation is reasonable, need only show that a requested accommodation seems reasonable on its face.  The defendant employer must then show special circumstances demonstrating that the accommodation would cause it an undue hardship in the particular circumstances.  Some courts have recognized an exception when an accommodation would require an employer to go against a seniority rule.  These types of accommodations are typically held not reasonable as a matter of law.  The U.S. Supreme Court has now approved of this “seniority” exception, with one caveat.  An employee may still prevail in certain limited cases, even if the accommodation would require alteration of a seniority system, if the employee can show special circumstances that alter the expectations created by a seniority system.  The plaintiff may show, for example, that the employer has retained a right to unilaterally change the seniority system and has done so frequently.  The plaintiff might also show that the system already contains exceptions such that, in the circumstances, one further exception is unlikely to matter.  The case is US Airways v. Barnett, No. 00-1250 (April 29, 2002).









































The ADA and the Seniority Rule








Virginia Computer Crimes with Consequences in Employment Setting








terms appear to apply to an employee who downloads or copies customer lists, client contracts, computer programs, or other types of proprietary, confidential, employment-related materials stored on the computer or computer network.  The Act’s language is broad enough to cover almost any unscrupulous computer activity.  The Act, moreover, provides that any person injured by reason of a violation of the Act may pursue civil relief for damages sustained and the cost of the suit.











“Some courts have recognized an exception when an accommodation would require an employer to go against a seniority rule. ”
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