











We will be changing our name. Effective December 31, 2002, we will be Babirak, Albert, Vangellow & Carr, P.C.	David Shaheen will be leaving the firm and we wish him every success in his new endeavors.  Neil Carr, as many of you know, is a securities lawyer who has been with the firm for many years. 


Also, Babirak, Albert, Vangellow & Carr is pleased to announce that Donald W. Lewis has joined the firm as Of Counsel.  Mr. Lewis practices customs, export and international trade law, with particular emphasis in the area of enforcement, and he will work in the firm’s Washington, D.C. office.


Mr. Lewis received a Bachelor of Legal Letters degree from Brooklyn Law School and a Bachelor of Arts degree from Queens College.  Mr. Lewis entered private practice in 1987 after his retirement from 30 years of service with The United States Customs Service.  Mr. Lewis is admitted to practice in the state of New York and the District of Columbia, The United States Court of International Trade, The United States Court of Appeals for The Federal Circuit, and The United States District Courts, Southern and Eastern Districts of New York.  He is a member of the District of Columbia Bar Association. 














Because covenants not to compete are highly disfavored under Virginia law, many drafters include a “blue-pencil” provision in the contract – language that gives the court the ability to reduce the scope of the covenant if the court determines that the covenant is overbroad.  A close look at Virginia caselaw, however, illustrates that blue-pencil provisions not only may be useless, they may be harmful as well.  The Supreme Court of Virginia has not yet directly decided the issue of the validity of a blue-pencil provision in a covenant not to compete.  It is possible, however, that it will find a blue-pencil provision in violation of public policy and, therefore, strike down the entire covenant.  The reason is that Virginia courts have routinely held that Virginia public policy prohibits a court from rewriting or narrowing an unenforceable covenant not to compete.(Continued on page 2)                Studios, Inc. v. Lloyd V. Gress Associates, 492 F.2d 279 (4th Cir. 1974); Grant v. Carotek, Inc., 737 F.2d 410 (4th Cir. 1984); Cliff Simmons Roofing, Inc. v. Cash, 49 VCO 156 (1999); Roto-Die Co. v. Lesser, 899 F.Supp. 1515 (W.D.Va. 1995).  The Virginia Supreme Court, moreover, has refused to analyze the subjective intent of the parties whenever it construes the covenant.  Linville v. Servisoft of Va., Inc., 211 Va. 55, 174 S.E.2d 787 (1970).  The same public policy that stops Virginia courts from narrowing the covenant, continues to apply even in covenants containing blue-pencil clauses.  





A blue-pencil clause, moreover, may render the entire covenant not to compete unenforceable.  A Virginia court will strictly construe an ambiguous covenant against the employer.  A blue-pencil clause in an otherwise valid covenant may render the entire covenant unenforceable because it makes the covenant ambiguous and unduly harsh on the employee.  Inserting a severability provision, moreover, is not a fool-proof solution because severing the covenant not to compete from the other provisions of the employment agreement may cause the covenant to fail for lack of consideration.  A blue-pencil clause, moreover, may not be severable from the rest of the agreement because, by its express terms, it applies and affects the scope of the covenant not to compete by modifying each clause in the covenant.  It is, therefore, intertwined with the other provisions of the covenant, and an attempt to sever it may be without success.





The risks associated with blue-pencil provisions, therefore, likely outweigh the potential benefits.  Drafters would be better off drafting covenants not to compete with language that has been upheld by the Supreme Court of Virginia in similar cases.
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•	Maryland Wage Payment Collection Law Entitles Ex-Employee to Commissions





•	Timely Filing for Discrete Acts vs. Harassment Charges Under Title VII
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Alston Studios, Inc. v. Lloyd V. Gress Associates, 492 F.2d 279 (4th Cir. 1974); Grant v. Carotek, Inc., 737 F.2d 410 (4th Cir. 1984); Cliff Simmons Roofing, Inc. v. Cash, 49 VCO 156 (1999); Roto-Die Co. v. Lesser, 899 F.Supp. 1515 (W.D.Va. 1995).  The Virginia Supreme Court, moreover, has refused to analyze the subjective intent of the parties whenever it construes the covenant.  Linville v. Servisoft of Va., Inc., 211 Va. 55, 174 S.E.2d 787 (1970).  The same public policy that stops Virginia courts from narrowing the covenant, continues to apply even in covenants containing blue-pencil clauses.  





A blue-pencil clause, may render the entire covenant not to compete unenforceable.  A Virginia court will strictly construe an ambiguous covenant against the employer.  A blue-pencil clause in an otherwise valid covenant may render the entire covenant unenforceable because it makes the covenant ambiguous and unduly harsh on the employee.  Inserting a severability provision, is not a fool-proof solution because severing the covenant not to compete from the other provisions of the employment agreement may cause the covenant to fail for lack of consideration.  A blue-pencil clause, may not be severable from the rest of the agreement because, by its express terms, it applies and affects the scope of the covenant not to compete by modifying each clause in the covenant.  It is, therefore, intertwined with the other provisions of the covenant, and an attempt to sever it may be without success.





The risks associated with blue-pencil provisions, therefore, likely outweigh the potential benefits.  Drafters would be better off drafting covenants not to compete with language that has been upheld by the Supreme Court of Virginia in similar cases.














Although alternative dispute resolution has become a popular means of resolving work-related conflict, arbitration agreements in employment contracts continue to be viewed by the courts with heightened scrutiny and, at times, judicial hostility.  Courts are finding many agreements unenforceable based on state contract law.  Arbitration agreements are often viewed by courts as contracts of adhesion – a contract oppressive to the weaker party, i.e. those offered on a “take it or leave it” basis in which the employee has no choice.  Employers should be aware that mandatory arbitration contracts may be of little value in enforcement situations.  Drafters of such contracts should take care to model them on language that courts have upheld and enforced in similar contexts.



























































Blue Pencil Clauses not Effective in Virginia Covenants Not to Compete -  continued











Arbitration Agreements





‘A close look at Virginia caselaw illustrates that blue-pencil provisions not only may be useless, they may be harmful as well.”
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A Maryland state court recently found that a former employee was entitled to commissions he earned even though he failed to meet the contractual pre-condition that he be currently employed to receive payment.  The Maryland 


court essentially pre-empted the contract and held that under the Maryland Wage Payment Collection Law, the employee was entitled to commissions because he had fully performed the services required to earn the commissions.  The case is Mendex v. Timothy J. McCabe, CA No. 2, Sept. Term 2002.

















An EEOC regulation permits an individual who files an otherwise timely charge of employment discrimination with the EEOC to verify the charge after the time for filing has expired.  This regulation, codified at 29 C.F.R. § 1601.12(b), has recently been upheld by the Supreme Court in Edelman v. Lynchburg College, No. 00-1072 (U.S. Mar. 19, 2002).  In this case, Edelman faxed a letter to the EEOC complaining that Lynchburg College had discriminated against him in violation of Title VII of the Civil Rights Act of 1964 by denying him academic tenure.  This letter was received by the EEOC within the limitations period.  Following an interview with the EEOC, Edelman filled out a verified  EEOC Form 5, Charge of Discrimination, which was received 313 days after his denial of tenure – 13 days past the 300-day limitations period.  The Court found that the charge need not be verified within the limitations period. The Court noted that the verification requirement is 



































Timely Verification of Charge of Employment Discrimination





Maryland Wage Payment Collection Law Entitles Ex-Employee to Commissions











Timely Filing for Discrete Acts vs. Harassment Charges Under Title VII





to insure that complainants not go forward with claims they are not willing to swear to under oath.  Because an employer is not required to respond until the claim is verified, the charge need not be verified during the limitations period.  
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 discrete time.  A series of discrete acts does not establish a continuing violation and, therefore, only those discrete acts that fall within the limitations period may be recovered for.  Acts outside the filing period may be used as background evidence in support


of a timely claim.  











Title VII of the Civil Rights Act of 1964 prohibits unlawful discrimination. Discrimination charges must be filed within the applicable time for filing (generally 180 or 300 days).  The conduct, giving rise to the charge of discrimination, however, may be  discrete acts of discrimination or continuing acts. In the  





services required to earn the commissions.  The case is Mendex v. Timothy J. McCabe, CA No. 2, Sept. Term 2002.





























recent United States Supreme Court case of National Railroad Passenger Corp., v. Morgan, 70 U.S.L.W. 1743 (U.S. June 10, 2002), the Court found that a discrete act happens at a discrete time.  The complaining employee, therefore, must file his or her charge within the time period required, calculated from that  











Lewis is admitted to practice in the State of New York and the District of Columbia, the United States Court of International Trade, the United States Court of Appeals for the Federal Circuit, and the United States District Courts, Southern and Eastern Districts of New York.  He is a member of the District of Columbia Bar Association. 
































By comparison, harassment or hostile environment claims involve repeated or continuing conduct which may occur over days or years. Damages for claims involving all such acts may be recovered, even if some acts fall outside the filing period.























