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    Promissory notes are a common part of any small or large business, particularly those businesses that extend credit to their clients and customers.  When a debtor fails to satisfy their outstanding loans to the business creditor, costly litigation is usually the unfortunate result.  In the states of Maryland and Virginia there are statutes that allow creditors a streamlined and cheaper way to collect from debtors without the hassle of a courtroom battle, with the aid of what is called a Confession of Judgment clause.  


    Confession of Judgment clauses are provisions set out in a promissory note where the debtor appoints a representative of the creditor’s choosing to act on the debtor’s behalf, should the debtor default on its loan.  If the debtor fails to comply with the contract terms of the promissory note, the creditor is authorized, through the appointed representative, to confess judgment against the debtor.  This confession of judgment is a simplified version of a lawsuit, and allows the creditor to gain an immediate court-ordered judgment against the debtor.  Confession of judgment clauses can potentially benefit many businesses that need to collect from debtors without the expense of litigation-related legal fees.  


   The procedural requirements for confession of judgment clauses in Maryland and Virginia differ slightly. Maryland law requires the creditor/plaintiff to file a complaint.�  Upon filing, the clerk will notice the defendant, who will have 30 days to file a motion to vacate the judgment and raise a defense.  After 30 days the judgment is enforceable, although a court, upon appropriate motion from the defendant, has discretion to re-open the judgment by confession.


    Virginia has an even simpler process, where the plaintiff can simply confess judgment in the clerk’s office without filing an actual lawsuit.2  Upon confession, the clerk will notice the defendant, who has 21 days to file a motion to set aside the judgment.  


Importantly, Virginia courts will not recognize a confession of judgment clause unless such clause was properly stated in the promissory note.3
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    The initiation of a lawsuit against a corporation can often begin with a complaint filed against both the corporation and its directors and officers.  States have long-since enacted indemnification statutes in order to protect directors and officers from personal liability.  Indemnification of directors and officers mean that the corporation will reimburse the directors and officers for expenses incurred and amounts paid in defense of the claims brought against them for actions taken on behalf of the corporation.  These statutes effectively limit the liability of directors and officers and reflect the public policy encouraging capable and responsible businessmen to serve as directors and officers on behalf of corporations.  


    Most state’s corporation statutes are fairly similar, and are derived from the Model Business Corporation Act.  The corporation statutes of Delaware, Maryland, and Virginia are indeed very similar and essentially provide the same guarantees of liability protection.  The following is a summary of these state’s pertinent provisions.  


    The Threshold:  What You Can Be Held Liable For.  Regardless of what your corporation bylaws may state, a director or officer has a duty to act in good faith and in a manner which the director or officer reasonably believes to be in the best interest of the corporation.  If a director or officer act is accordance with this standard of care, his/her actions may be indemnified by the corporation.  However, if a director or officer does not conduct himself in good faith; fails to act in the best interests of the corporation; acts with active and deliberate dishonesty; receives an improper personal benefit in money, property, or services; or knowingly acts unlawfully, the director or officer may be held personally liable in a lawsuit against the corporation.  Therefore, directors and officers should take care to ensure their actions do not breach any duty of care to the corporation.  Examples of improper actions would be: Co-mingling business and personal assets; failing to disclose potential or actual conflicts of interests; or misappropriation of corporate assets.  


    Steps to Ensure You Are Covered.  The first preventative step to ensuring that you are protected from personal liability as a director or officer is to have the Board of Directors integrate an indemnification provision into the corporation bylaws and/or certificate of incorporation.  The language of the bylaws indemnification provision should reflect and adopt the language of the state indemnification statute in which your corporation is incorporated in.�  The Board of Directors may amend the bylaws to either limit liability to a sum certain or eliminate the liability of its directors or officers, so long as the director or officer has not engaged in the aforementioned misconduct or unlawful acts.  In addition, before a director or officer can be indemnified by the corporation, the Board of Directors must specifically authorize each specific case and make a determination that the director or officer has not breached his/her duty of care.  This determination may be made by a majority vote of all the disinterested directors who are not parties to the legal proceedings, special legal counsel, or in some cases, by the stockholders.  


    Advancement of Expenses.  In many cases, a director or officer will request payment in advance of the final disposition of the lawsuit, so as to pay for legal, administrative, or investigative expenses.  Under state law, expenses may be given in advance, so long as the director or officer agrees, in writing, to repay all amounts given if it is ultimately determined that the director or officer was not entitled to indemnification.  In addition, in Virginia and Maryland, the director must give written affirmation of his/her good faith belief that the standard of conduct was upheld.  Also, it is good practice to have the corporation bylaws provide for the advancement of expenses, and is required in Maryland.  Advancement of expenses must also be approved by the Board on a case-by-case basis. 


    Insurance.  Finally, many insurance providers provide protection to directors and officers through an insurance policy separate from a corporation’s general liability insurance policies.  Delaware, Maryland, and Virginia all have enacted statutes allowing corporations to purchase director and officer liability insurance (often called D & O coverage).  Insurance coverage will provide protection for directors and officers in the cases where state law prohibits indemnification, although its availability will be dependent on your insurance carrier.  The corporation can also obtain insurance to cover any losses it may incur as a result of a director’s or officer’s breach of corporate duty.





� If your corporation is incorporated in Delaware, review 8 Delaware Code § 145; In Maryland, review Md. Code Ann. § 2-418; In Virginia, review Va. Code Ann. § 13.1-697 thru §13.1-701.








                                                                        














   On May 8, 2007, Maryland became the first state thus far to enact a “living wage” law requiring government contractors to pay their employees higher wages.  The law specifically benefits employees of state government contractors and subcontractors, raising the minimum wage of $6.15 an hour to $8.50 an hour and possibly $11.30 an hour in some areas.�  The living wage applies to all contractors and subcontractors who have state contracts worth at least $100,000, but exempts nonprofit organizations, public service companies, and those employers who have 10 or fewer employees, unless the contract is worth $500,000 or more.  Contractors and subcontractors that are subject to the new law must post a notice stating the living wage so that employees become aware of the wage increase.  


   Failure to pay the appropriate increased wage to employees would result in liability for treble damages, attorney’s fees, or restitution to the affected employees, as well as a civil penalty of $20 a day for each employee.  The law goes into effect on October 1, 2007.





� The minimum wage will be $11.30 an hour in Prince George County, Montgomery County, Howard County, Anne Arundel County, Baltimore County, and the City of Baltimore.  The minimum wage will be $8.50 in all other counties.
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“If a director or officer does not conduct


himself in good faith


. . . he may be held personally liable.”
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   Most employers are attentive to state laws which prohibit the termination of an employee for his/her absences from work due to jury duty or subpoena to testify in court.  Importantly, Virginia has recently extended this existing law by providing the same protection to employees who are victims of crime and wish to attend any of the criminal proceedings relating to the crime committed.  Under this new law, enacted on March 15, 2007, a victim of a crime may attend any criminal proceeding related to the crime, including pleas presented to the court, sentencing, post-conviction, or probation proceedings, without the threat of employment termination or discrimination.  Employers are also prohibited from refusing to hire a prospective employee based on his/her status as a crime victim and impending absences. 


   In order for an employee to gain the protection of the Crime Victims statute, the employee must provide the employer with a copy a form from the police investigation unit, as well as provide


	











    Scholarship programs can be an effective way to land motivated and dedicated employees, and also are more likely to produce long-term employment relationships.  While most scholarship funds are non-taxable to recipients, those scholarships that are given by an employer on the condition of the recipients continued employment are subject to tax, with some exceptions.  Before considering whether a scholarship program is something your business may be interested in starting, consider the following implications.


     Federal tax law provides a non-taxable status exception to employment-related scholarships under $5,250, so long as certain statutory requirements are observed.  The scholarships must be potentially available and announced to all employees, rather than certain classes of employees; scholarship monies must be used exclusively for tuition, books, or other educational related expenses; and scholarships cannot benefit the owners or shareholders of the business or their families in amounts greater than 5% of the total scholarship amount.  If the scholarship program meets these and other smaller requirements, it will be considered a Federal Educational Assistance Program in conjunction with 26 USCS § 127(b).  If this is the case, all amounts up to $5,250 will be non-taxable;        
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however, scholarship amounts over that amount will be taxable, and employers should withhold the appropriate amount on behalf of the employee.  


     Another consideration to take into account when offering scholarships in return for continued services is that the scholarship does not necessarily bind the employee into an employment contract.  The employee can still choose to terminate the employment relationship, and cannot be forced to continue working on the basis of the scholarship award.  Of course, the employee can still be held liable for repayment of the scholarship monies, providing the scholarship agreement contains the appropriate contractual language.          
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This paper was prepared by Babirak, Vangellow & Carr, P.C. as a complimentary and informative guide to clients and friends of the firm.  The purpose of this paper is to provide a general review of current employment law issues.  It is not intended as a source of specific legal advice.  © Babirak, Vangellow & Carr, P.C. 2007.





























































































































































































































the employer a copy of the notice of each scheduled criminal proceeding.  Employers do not have to compensate individuals who are absent from work in their capacity as a crime victim.  






































     Similar to Maryland courts, a Virginia court also has broad discretion to re-open or set aside a judgment by confession.  While this lends some uncertainty to the finality of the judgment, the benefits in terms of saving the expenses of legal fees and filing costs makes the use of confession of judgment clauses a business practice worth considering.





� See, Md. Rule 2-611 (2007).


2 See, Va. Code § 8.01-431 et. seq. (2007).


3  See, Va. Code  § 8.01-433.1 (2007) (Requiring that a confession of judgment clause is only enforceable when the promissory note contains the following language in boldface print of not less than eight point type: “IMPORTANT NOTICE.  THIS INSTRUMENT CONTAINS A CONFESSION OF JUDGMENT PROVISION WHICH CONSTITUTES A WAIVER OF IMPORTANT RIGHTS YOU MAY HAVE AS A DEBTOR AND ALLOWS THE CREDITOR TO OBTAIN A JUDGMENT AGAINST YOU WITHOUT ANY FURTHER NOTICE.”


 















































