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The EEOC has previously ruled that undocumented workers are entitled to the same relief as other discrimination victims.  The U.S. Supreme Court, however, cast a decision on March 27, 2002, which calls this policy into question.  In Hoffman Plastic Compouds, Inc. v. NLRB, No. 00-1595 (U.S. Mar. 27, 2002), the Supreme Court held that the Immigration Reform and Control Act of 1986 prohibited the National Labor Relations Board from awarding backpay to an undocumented alien.  The Court held that allowing otherwise would undermine the statutory prohibitions critical to federal immigration policy.  In addition, the Court reasoned that it would condone and encourage violations of immigration laws.  This reasoning may also be applicable to limit EEOC and judicial remedies under Title VII on behalf of illegal immigrants.








The United States Supreme Court has recently upheld the EEOC’s position that an informal, unverified charge of discrimination under Title VII satisfies the EEOC’s requirement that a charge be filed within 180 or 300 days, as long as the employee subsequently verifies under oath the information contained in the charge.  The Court reasoned that purposes of the time limitation and verification requirements under Title VII are different.  The time limitation encourages a potential charging party to raise a discrimination claim before it gets stale, and the verification requirement protects employers from the burden of responding to claims which employees are not serious enough about to support by oath subject to liability for perjury.  To further the latter goal, the charge needs to be verified only by the time the employer is obliged to respond to it.  








Special Interest Articles:





•	Bank Customer’s Duty to Discover and Report Payment of Forged Checks Defined by the Virginia Supreme Court





•	Dispute Resolution Agreement Held Unenforceable





•	EEOC Permitted to Circumvent Employee’s Agreement to Arbitrate to Bring Own Suit





•  Recent United States Supreme Court ADA Cases
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EEOC Filing Requirements Held Satisfied By Informal, Unverified Charge
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The customer’s duty in Virginia to review monthly bank statements for forged or altered checks has been addressed for the first time by the Supreme Court of Virginia.  In the case of Halifax Corporation v. First Union National Bank, 262 Va. 91, 546 S.E.2d 696 (2001), Halifax’s comptroller wrote about 88 checks on Halifax’s account, made payable to the her, who, without authorization, used facsimile signatures on the checks.  The checks were deposited by the comptroller into her personal account and paid by First Union and charged against Halifax’s account.  The unauthorized checks were reflected in First Union’s monthly statements submitted to Halifax.  Halifax, however, failed to notify First Union of the unauthorized signatures within one year of the statements being sent.  By the time that Halifax discovered the embezzlement, the comptroller had stolen over $15,000,000 from Halifax.  Halifax filed suit against First Union alleging a violation of Va. Code § 8.4-401, for charging its account for unauthorized checks and for breach of its deposit agreement.  The Circuit Court granted summary judgment to First Union and Halifax appealed.  The Supreme Court, relying on Va. Code § 8.4-406(f), held that Halifax’s failure to notify First Union of the unauthorized checks within one year after the monthly statements were sent, precluded Halifax’s claim against First Union for unauthorized signatures.  The one-year requirement of § 8.4-406(f) applies regardless of whether the bank paid the items in good faith.  The Supreme Court also held that Halifax’s breach of contract claim could not stand because the UCC preempts a claim for common law breach of contract.  Thus, any action by a customer against a bank for improper payment of checks may only be brought under § 8.4-401, and § 8.4-406(f) precludes any recovery by a customer who fails to report a forgery or alternation within one year of the bank statement being made available to the customer.  Left open is the issue of account agreements that reduce the one-year period of § 8.4-406(f).  Some Virginia courts have upheld these clauses.  Also open is the issue of when the bank statement is deemed to have been sent or made available to the customer.  Courts in other jurisdictions have generally held that the date of mailing starts the clock running, and one court has held this is  so, regardless of whether the customer ever receives the statement.  Finally, it remains unclear what rules govern check fraud cases that do not involve forgeries or alterations.  








The United States Supreme Court had recently surprised many by holding that an employee’s agreement to arbitrate employment disputes with an employer does not preclude the EEOC from suing for victim-specific relief, including back pay, reinstatement and damages for the employee, in discrimination cases.  The case is EEOC v. Waffle House, Inc., No. 99-1823 (January 15, 2002).  Although EEOC initiated suits are far less common than suits brought by employees, this decision makes it increasingly difficult for employers to protect themselves from liability in discrimination cases by the use of binding arbitration.  















































Bank Customer’s Duty to Discover and Report Payment of Forged Checks Defined by the Virginia Supreme Court











EEOC Permitted to Circumvent Employee’s Agreement to Arbitrate to Bring Own Suit








“Left open is the issue of account agreements that reduce the one-year period of § 8.4-406(f).’
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The United States Supreme Court recently remanded a case to the 9th Circuit Court of Appeals to address the validity of a Dispute Resolution Agreement.   The 9th Circuit thereafter found the Dispute Resolution Agreement in Circuit City Stores, Inc. v. Adams, No. 98-15992 (9th Cir. February 4. 2002), to be unconscionable under California law and thus, unenforceable.  In its analysis, the Ninth Circuit noted that under California law, a contract is unenforceable if it is both procedurally and substantively unconscionable.  The Court found the Dispute Resolution Agreement at issue failed both parts of this analysis.  The Agreement was procedurally unconscionable because it was found to be a contract of adhesion – a standard form contract drafted by a party with superior bargaining power.  The Court found that Circuit City drafted the Agreement and required all new employees to sign it as a condition of employment.  The Ninth Circuit found the Agreement to be substantively unconscionable as well, because it applied only to claims brought by employees, and not to claims brought by the employer against employees.  In addition, the Agreement limited the scope of the employees’ claims and excluded damages otherwise available by statute, including a requirement that the employee split the arbitrator’s fee with Circuit City.  No business justification was given for this one-sidedness.  The Court, finding the Agreement unenforceable, reversed the order compelling arbitration.  














The United States Supreme Court has issued a number of recent Americans with Disabilities Act (“ADA”) decisions, with resultant attempts by the lower courts to implement them.  





The Supreme Court held in Board of Trustees of University of Alabama v. Garrett, 531 U.S. 356 (2001) that the Eleventh Amendment bars suits by private citizens against the states for recovery of money damages for state violations of Title I of the ADA (discrimination in employment).  The Fifth Circuit, applying this holding, held that Congress also failed to subject states to federal suits under Title II of the ADA (discrimination in public accommodations).  Reichenbacker v. Foster, 70 U.S.L.W. 1350 (5th Cir. 2001).  





The Supreme Court recently restricted the reach of the ADA in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 70 U.S.L.W. 4050 (U.S. 2002), holding that to be “substantially limited” in a specific major life activity, an impairment must prevent or severely restrict the individual from activities that are of central importance to most people’s daily lives, as opposed to occupation-specific tasks.  This Supreme Court decision reversed the Sixth Circuit, which had attempted to follow a previous Supreme Court mandate that when the major life activity is “working,” the individual must be able to show a substantial limitation in a broad class of jobs.  The Sixth Circuit held that the plaintiff’s ability to perform personal tasks did not preclude a determination that she was substantially limited in the range of manual tasks associated with an assembly line job.  The Supreme Court found that the Sixth Circuit failed to apply the proper standard.  





Look for a Supreme Court decision to come on the issue of whether Title I of the ADA reaches far enough to protect former employees with respect to post-employment disability benefits.  The Seventh, Ninth and Tenth Circuits have held that it does not, and the Second, Third and the Eleventh Circuits have held that it does.  
































Recent United States Supreme Court ADA Cases








Dispute Resolution Agreement Held Unenforceable











“This Supreme Court decision reversed the Sixth Circuit, which had attempted to follow a previous Supreme Court mandate that when the major life activity is “working,” the individual must be able to show a substantial limitation in a broad class of jobs.”





Page � PAGE  \* MERGEFORMAT �3� of 4





EMPLOYMENT LAW





Babirak, Albert, Vangellow & Shaheen is pleased to announce the addition of Stephen Yelverton as Of Counsel to the firm.  





Stephen Yelverton has practiced law in Washington, D.C. for over 25 years and is AV-rated by Martindale-Hubbell.  He is a graduate of the University of North Carolina at Chapel Hill with an A.B. and Juris Doctor degree, and has done post-graduate studies at the George Washington University Law School, Harvard Law School, and Exeter College at Oxford University.  


Mr. Yelverton started his legal career at the Federal Communications Commission where he served as a trial attorney and as Chief of one of the regulatory sections.  After leaving the FCC, he entered private practice as member of one of the largest law firms in North and South Carolina and served in their Washington, D.C. office.  He started a telecommunications and media law practice for this firm and also was engaged in legislative matters and Federal government contracts.


Mr. Yelverton’s practice currently focuses on representing domestic and international high-tech and telecommunications companies in regulatory and business transactions and in government contracting.  He is an active member of the British-American Business Association and serves on the High-Tech Business Advisory Committee for the Weizmann Institute of Science, which is based in Israel. 














*	*	*	*	*	*	*	*	*	*	*	





As of March 1, 2002, Babirak, Albert, Vangellow & Shaheen has become a member of the BDO Seidman Alliance of Law Firms, a nationwide association of independently owned local, regional and boutique law firms with similar client service goals.  BDO Seidman is a national professional service firm recognized as a premier tax consulting organization for more than 90 years.  This Alliance will allow us to expand service opportunities for our clients by offering referrals to BDO Seidman for certain non-legal professional services.



























































Announcements
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The opinions, views and recom�men�da�tions in this Newsletter are in�tended to be informal only.  They are not in�tended to consti�tute legal advice on which the reader should rely for a par�ticular fact situation.  In such cases, the reader should seek advice of counsel.
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