
 








Please take note that the name of the firm has changed from Babirak, Albert, Vangellow & Shaheen, P.C., to Babirak, Albert, Vangellow & Carr, P.C.  David Shaheen has left the firm to pursue his own practice. Neil Carr rejoined  this firm late in 2001.  Mr. Carr practices out of our Washington, D.C. office, and his practice focuses on advising established and emerging growth companies in connection with corporate finance and transactional matters and business planning. 











The Pregnancy Discrimination Act is an amendment to Title VII of the Civil Rights Act of 1964, and prohibits discrimination on the basis of pregnancy, childbirth, or related medical conditions.  Women in these categories can not be treated differently from other applicants or employees with similar abilities or limitations.  





An employer cannot refuse to hire a woman because of her pregnancy as long as she is able to perform the major functions of the job.  Prejudices against pregnant workers or the prejudices of co-workers is not a lawful reason to deny a pregnant woman a job.  





An employer is not permitted to single out pregnancy related conditions for special procedures to determine an employee’s ability to work.  An employer may use any procedure used to screen other employees’ ability to work.  If a doctor’s statement concerning an employee’s inability to work before granting leave or paying sick benefits is required by an employer, the employer may also require pregnant employees to submit such a statement to obtain the same benefits.





If a pregnant employee is temporarily unable to perform her job due to pregnancy, the employer must treat her the same as any other temporarily disabled employee.  Pregnant employees must 





(continued on page 2) )perform their jobs.  Employers must hold open a job for a pregnancy related absence the same length of time jobs are held open for employees on sick or disability leave.  





	Health insurance provided by an employer must cover expenses for pregnancy related conditions on the same basis as costs for other medical conditions, although health insurance expenses arising from abortion is not required, except where the life of the mother is endangered.  Similarly, pregnancy related expenses must be reimbursed exactly as those incurred for other medical conditions, and amounts payable by the insurer can be limited only to the same extent as costs for other conditions.  





	Pregnancy related benefits cannot be limited to married employees.  If an employer provides any benefits to workers on leave, the employer must provide the same benefits for those on leave for pregnancy related conditions.  Employees with pregnancy related disabilities must be treated the same as other temporarily disabled employees for accrual or seniority, vacation, pay increases and temporary disability benefits.  





	 Another law which often protects pregnant workers from discrimination is the Family and Medical Leave Act.  Various states have adopted their own version of the Act.  The Federal Act, codified at 29 U.S.C.A. § 2611 et seq., provides that certain employees, both male and female,  are entitled to a total of 12 workweeks of leave during any 12 month period, for the following reasons:  1) the birth or adoption or becoming a foster parent of a child; 2) a serious health condition that makes the employee unable to perform the employee’s job; 3) in order to care for the spouse, son, daughter or parent of the employee, if such spouse, son, daughter or parent has a serious health condition.  Employees covered under the Federal Act are those who have been employed at least twelve months by the employer and for at least 1250 hours of service during the previous twelve-month period.  Employees of employers who are employed at a worksite at which less than 50 employees are employed are not covered by the Act if the number of employees employed by that employer within 75 miles of that worksite is less than 50.  The required leave time under the Act need not be paid.  If an employer provides paid leave time for fewer than 12 workweeks, the employee is entitled to take the additional weeks of leave necessary to attain the 12 workweeks of leave required under the Act, without compensation.  An employee is not, however, entitled to the 12 workweeks of leave under the Act in addition to other pregnancy leave offered by an employer.  The employee’s health benefits must be maintained during the leave.  Any employee who takes leave under the Act, moreover, must be restored to the employee’s position held by the employee when the leave commenced, or an equivalent position.  However, an exception to this provision exists for highly compensated employees, in certain circumstances.
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be permitted to work as long as they are able to perform their jobs.  Employers must hold open a job for a pregnancy related absence the same length of time jobs are held open for employees on sick or disability leave.  





Health insurance provided by an employer must cover expenses for pregnancy related conditions on the same basis as costs for other medical conditions, although health insurance expenses arising from abortion is not required, except where the life of the mother is endangered.  Similarly, pregnancy related expenses must be reimbursed exactly as those incurred for other medical conditions, and amounts payable by the insurer can be limited only to the same extent as costs for other conditions.  





Pregnancy related benefits cannot be limited to married employees.  If an employer provides any benefits to workers on leave, the employer must provide the same benefits for those on leave for pregnancy related conditions.  Employees with pregnancy related disabilities must be treated the same as other temporarily disabled employees for accrual or seniority, vacation, pay increases and temporary disability benefits.  





Another law which often protects pregnant workers from discrimination is the Family and Medical Leave Act.  Various states have adopted their own version of the Act.  The Federal Act, codified at 29 U.S.C.A. § 2611 et seq., provides that certain employees, both male and female,  are entitled to a total of 12 workweeks of leave during any 12 month period, for the following reasons:  1) the birth or adoption or becoming a foster parent of a child; 2) a serious health condition that makes the employee unable to perform the employee’s job; 3) in order to care for the spouse, son, daughter or parent of the employee, if such spouse, son, daughter or parent has a serious health condition.  Employees covered under the Federal Act are those who have been employed at least twelve months by the employer and for at least 1250 hours of service during the previous twelve-month period.  Employees of employers who are employed at a worksite at which less than 50 employees are employed are not covered by the Act if the number of employees employed by that employer within 75 miles of that worksite is less than 50.  The required leave time under the Act need not be paid.  If an employer provides paid leave time for fewer than 12 workweeks, the employee is entitled to take the additional weeks of leave necessary to attain the 12 workweeks of leave required under the Act, without compensation.  An employee is not, however, entitled to the 12 workweeks of leave under the Act in addition to other pregnancy leave offered by an employer.  The employee’s health benefits must be maintained during the leave.  Any employee who takes leave under the Act, moreover, must be restored to the employee’s position held by the employee when the leave commenced, or an equivalent position.  However, an exception to this provision exists for highly compensated employees, in certain circumstances.




































































 Pregnancy Discrimination -  continued














‘The Pregnancy Discrimination Act is an amendment to Title VII of the Civil Rights Act of 1964, and prohibits discrimination on the basis of pregnancy, childbirth, or related medical conditions..”
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An apparently divided Supreme Court heard oral arguments on April 1 in two affirmative action cases.  At issue in the cases is whether race can be used as a factor in admissions to publicly funded institutions as part of an affirmative action program.  Two applicants sued the University of Michigan when they were not accepted into the undergraduate program (Gratz v. Bollinger (02-0516) and law school (Grutter v. Bollinger (02-0241).  The University of Michigan openly acknowledges that it uses race as a factor in admissions in a point system used to rate applicants.  Members of “underrepresented” racial and ethnic minority groups receive extra points.  The legal question before the Court is whether a state has a “compelling interest” to promote a diverse student body, or whether the Equal Protection Clause of the 14th Amendment forbids giving one ethnic group or minority special advantages over another.  This case could very well impact affirmative action programs in job hiring and government contracts.  A decision in the cases should be rendered in late June.  














In the case of Moore v. Historic Jackson Ward Assoc., No. LP-818-4 (2/10/03), the Richmond Circuit Court, relying on the case of County of Giles v. Wines, 262 Va. 63 (2001), dismissed the plaintiff’s wrongful termination suit.  The court held that despite the fact that the employer’s Personnel Policies and Procedures list several things for which an employee may be terminated for cause, such as inefficiency, insubordination or misconduct, it is not stated in employer’s policies that an employee shall only be terminated for cause.


  


In the case of Advante Designs, Inc. v. McGinnis, No. LP-462-1 (2/6/03), the Richmond Circuit Court held that an employee breached his fiduciary duty to his employer when he took the Creative Design contracts from the employer for the employee’s own business and used his employer’s facilities.  The Court ordered the employee to pay the employer the amount of revenue he received from the Creative Design contracts, as well as $597,887 in lost profits.  This decision was rendered despite the evidence that the employer told the employee that he no longer wanted business from Creative Design because Creative Design was slow in paying.  The court also found that the employee had tortiously interfered with the employer’s contractual relationship with Creative Design.






































Employment Caselaw Update- Virginia 





Supreme Court Hears Affirmative Action Arguments
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Please also note that in order to reflect the new name of the firm, the firm’s website address has changed to � HYPERLINK http://www.bavcpc.com ��www.bavcpc.com�, and Milton Babirak’s e-mail address has changed  to: � HYPERLINK mailto:mbabirak@bavcpc.com ��mbabirak@bavcpc.com�


























By comparison, harassment or hostile environment claims involve repeated or continuing conduct which may occur over days or years. Damages for claims involving all such acts may be recovered, even if some acts fall outside the filing period.























